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76.5, 76.6, 77, 78, 80, 976, 976.1, 977, 978, 979; amend rules 2, 15,
30.1).

Summary

This proposed revision of portions of the California Rules of Court
covers rules governing general appellate procedures, appellate court
administration, and publication of appellate opinions. It isintended to
clarify the meaning of the rules and facilitate their use by practitioners,
parties, and court personnel. Thisinstallment completes the project to
revise the appellate rules.
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Discussion

Under the direction of the Appellate Advisory Committee, the
Appellate Rules Project Task Force—consisting of appellate
practitioners, judicial staff attorneys, the Reporter of Decisions, and an
associate justice of the Supreme Court—is developing proposals for
revising the appellate rules of the California Rules of Court in aseries
of installments. Thefirst installment (revised rules 1-18) was adopted
by the Judicial Council and took effect on January 1, 2002. The
second installment (revised rules 19-29.9, new rules 36.1, 36.2, and
47.1, amended rules 5, 13, and 40) was adopted by the Judicial
Council and took effect on January 1, 2003. The third installment
(revised rules 30—36.3, amended rules 36.1 and 36.2) was adopted by
the Judicial Council and took effect on January 1, 2004. The first part
of the fourth installment (proposed revised rules 39-39.8, 49-50, 56—
60) was the subject of public comment and is currently being revised.

The Appellate Advisory Committee now invites public comment on
the second part of the fourth installment, attached to thisreport. It
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proposes to revise the Rules of Court governing general appellate
procedures (rules 40, 40.5, 4144, 45, 45.1, 46, 46.5, 47, 48, 51-52,
52.5, 53-54, 54.5; proposed rules 40, 40.1, 40.2, 40.5, 4145, 45.1,
45.5, 46, 46.5, 4748, 51-54), appellate court administration (rules 55,
7576, 76.1, 76.5, 76.6, 77—78, 80; proposed rules 70-71, 75, 76.1,
76.5, 76.6, 77—78, 80), and publication of appellate opinions (rules
976, 976.1, 977-979, proposed rules 976, 976.1, 977-979), and to
amend rules 2, 15, and 30.1. Thisinstallment completes the project to
revise the appellate rules.

The main goals of the project are to clarify the meaning of the rules
and facilitate their use by practitioners, parties, and court personnel by:
e simplifying wording;

e resolving ambiguities,

e eiminating redundant and obsolete provisions;,

e conforming older rulesto current practice;

e removing inconsistencies in style and terminology;

e restructuring individual rulesinto subdivisions to promote
readability and understanding;

e rearranging the sequence of subdivisions and rules aslogic
dictates,

e making substantive changes when necessary to fill gapsinrule
coverage, to conform to current practice, or to improve the
appellate process,

e identifying substantive and structural changesto the rules through
explanatory Advisory Committee Comments that will be published
with the rules; and

e recommending format and style guidelines.

A breakdown follows of the rules covered in thisinstallment and the
principal substantive changes proposed.

General appellate procedures

Proposed rules 40, 40.1, 40.2, 40.5, 4145, 45.1, 45.5, 46, 46.5, 4748,
and 51-54 would restate in revised form the rules governing general
appellate procedures (current rules 40, 40.5, 41-44, 45, 45.1, 46, 46.5,
47, 48, 51-52, 52.5, 53-54, 54.5). Few substantive changes are
proposed.

New rule 40.1 would restate provisions of former rule 40(e), (f), (i),
and (k) on the subject of serving and filing documents in the superior
courts and reviewing courts. The sole substantive change appears in
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subdivision (b)(3)(A); this provision tracks a proposed change in
current rule 40(k) that is separately circulating for public comment.

Current rule 41(a) measures the time to file any opposition to a
motion from the date that the motion was served. The actual date of
service, however, is not always clear. In a substantive change intended
to assist the reviewing courts, revised rule 41(a)(3) would instead
measure the time to file any opposition to a motion from the date that
the motion isfiled. Under current rule 41(a) any opposition must be
served and filed within 10 days after the motion is served; under
revised rule 41(a)(3) that period would be 15 days after the motion is
filed.

Current rule 42(a), which specifies the contents of a certificate or
declaration supporting a motion to dismiss an appeal before the record
isfiled, isunderinclusive. Revised rule 42(a) would broaden the
wording of the rulein several respects to make it consistent with
practice and facilitate its use.

Current rule 44(b) prescribes the number of copies required when
filing briefs, papers, or documents other than the record. Revised rule
44(b) would update these requirements to conform to the practices of
the reviewing courts. For example, revised rule 44(b) would require
that areply to an opposition to a petition in the Supreme Court be filed
in an original and 10 copies; that a party filing acivil brief in the Court
of Appeal servefour, rather than five, copies of that brief on the
Supreme Court; and that areply to an opposition to a petition in the
Court of Appeal befiled inan original and four copies. Revised rule
42(c), which specifies the colors of the covers of briefs and petitions,
would add several types of frequently filed documents.

Revised rule 44(b)(3) isnew. Likeformer rule 44(b)(2)(B) and (C),
revised rule 44(b)(2)(B) and (C) requires that certain documents be
filed in the Court of Appeal in an original and multiple copies. But the
party may wish to accompany such afiling with supporting
documents, and in some cases those documents may be voluminous.
To relieve the party of the burden of preparing—and the court of the
burden of processing and storing—multiple copies of voluminous
supporting documents, it is the practice of several Courts of Appeal to
require only one set of any documents that a party may wish to filein
support of afiling under rule 44(b)(2)(B) or (C). Revised rule 44(b)(3)
reflects that practice, but recognizes that the courts may wish to order
otherwise by local rule or inindividual cases. A similar provision
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appears in proposed revised rule 56(d)(3), governing original writ
proceedings in the reviewing courts; it has been the subject of public
comment and awaits review by the Appellate Advisory Committee.

Current rule 45 contains numerous provisions on extending and
shortening the time to do various acts required or permitted under the
appellate rules. Revised rule 45 would simplify the rule by
recognizing that some of its provisions have been moved to more
appropriate rules and others are unnecessary. No substantive change is
intended.

Current rule 48(a) provides a multi-step procedure for substitution of
parties to a pending appeal, including proceedings in the superior
court; in practice, however, the reviewing courts employ a simpler and
more direct method. Revised rule 48(a) would reflect that method,
requiring only the serving and filing of a motion to substitute in the
reviewing court. Similarly, current rule 48(b) provides for substitution
of attorneysin a pending appeal by either a stipulation or amotion in
the reviewing court; in practice, however, parties simply serve and file
asubstitution of attorneysin the reviewing court (see Form MC-050
[Substitution of Attorney—Civil]). Revised rule 48(b) would conform
to that practice. Current rule 48(b) also requires an attorney wishing to
withdraw from an appeal to serve and file either a stipulation or a
motion in the reviewing court. In practice, however, an attorney does
so ssimply by filing a motion with proof of service on the party
represented and any other attorneys or unrepresented partiesin the
case. Revised rule 48(c) would conform to that practice.

Appellate court administration

Proposed rules 70, 71, 75, 76.1, 76.5, 76.6, 78, and 80 would restate in
revised form the rules governing appellate court administration
(current rules 55, 7576, 76.1, 76.5, 76.6, 77—78, 80). Few substantive
changes are proposed.

Current rule 76.6 prescribes the qualifications of appointed counsel in
death penalty appeals and related habeas corpus proceedings.
Subdivision (c)(3) of the rule defines “associate counsel” ssimply as an
appointed attorney “who does not have the primary responsibility for
the case.” Inrevised rule 76.6(c)(3) the definition of associate counsel
would add the words, “but nevertheless has casewide responsibility
commensurate with the scope of that counsel’ s appointment as
attorney of record.” The provision isintended to make it clear that
although appointed lead counsel has overall and supervisory
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responsibility in a capital case, appointed associate counsel also has
casewide responsibility within the scope of his or her appointment as
either appellate counsel, habeas corpus counsel, or appellate and
habeas corpus counsel.

Publication rules

Proposed rules 976, 976.1, and 977-979 would restate in revised form
the rules governing the publication of appellate opinions (current rules
976, 976.1, 977-979). Two substantive changes are proposed in the
rule on requesting publication.

Current rule 978(a) requires only that a request to publish an
unpublished opinion be made “ promptly,” and does not specify the
time within which the Court of Appeal is required to send the Supreme
Court a publication request that it has not granted. In practice these
provisions have proved to be inadequate: requests to publish are often
made after the Court of Appeal has lost jurisdiction, and it is not
uncommon for the Court of Appeal to forward such arequest after the
Supreme Court has denied a petition for review in the same case or, if
there is no such petition, has lost jurisdiction to grant review on its
own motion. To assist persons wanting to request publication and to
give the reviewing courts adequate time to act, revised rule 978(a)
would specify that the request must be made within the time allowed
to file a petition for rehearing in the reviewing court, and revised rule
978(b)(1) would require the Court of Appeal to forward the request to
the Supreme Court within 15 days after the decision isfinal in the
Court of Appeal.

Amendmentsto rules 2, 15, and 30.1

Current rule 45(c) provides that the timeto file a notice of appeal may
not be extended. It isimportant to advise litigants of this provision as
soon as possible because an untimely filing results in the drastic
conseguence of the dismissal of the appeal under rule 2(e). Ina
proposed amendment to rule 2, both these provisions would be
combined and moved to a more logical and prominent position (new
rule 2(b)). For the same reason a similar amendment is proposed to
rule 30.1(a), which governs the time to appeal in criminal cases.

Current rule 44 requires a party filing acivil brief in the Court of
Appeal to serve a specified number copies of that brief on the Supreme
Court, but is silent on the situation in which the Court of Appeal
ordersthe brief to be sealed. In response to a suggestion by the
Supreme Court, arule amendment is proposed to preserve the purpose
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of the order sealing the brief in that situation by requiring the party to
fileall copies of the brief in an envelope that identifies its contents as
being under seal, and directing the Supreme Court clerk to keep them
under seal in the absence of an order unsealing the brief. This
amendment would appear in rule 15(c), where it would more easily
come to the attention of counsel.

Advisory Committee Comments

Because of the extensive revisions and restructuring of these proposed
rules, specific changes are not indicated by the usual underscoring and
strikethrough of the text. Instead, please refer to the proposed
Advisory Committee Comment that follows each rule, which explains
the source of its provisions and any substantive change in therule.
Although most of the proposed revisions are either stylistic or
structural, any substantive changes are identified and explained in the
comments. If achangeis not specifically discussed, it should be
presumed that the change is not intended to be substantive. The
Advisory Committee Comments are proposed for adoption by the
council as official interpretive history, and for inclusion in all
published versions of the revised rules. Because the Advisory
Committee Comments contempl ate adoption of the revised rules, the
comments refer to the current rules as “former” rules and to the
proposed rules as “revised” rules.

Attachments
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Rules 40, 40.5, 41, 42, 43, 44, 45, 45.1, 45.5, 46, 46.5, 47, 48, 51, 52, 52.5, 53, 54, 54.5,
55, 75, 76, 76.1, 76.5, 76.6, 77, 78, 80, 976, 976.1, 977, 978, and 979 would be repeal ed;
revised rules 40, 40.1, 40.2, 40.5, 41, 42, 43, 44, 45, 46, 46.5, 47, 48, 51, 52, 53, 54, 70,
71,75, 76, 76.5, 76.6, 77, 78, 80, 976, 976.1, 977, 978, and 979 would be adopted; and
rules 2, 15, and 30.1 would be amended, effective January 1, 2005.

Rule 40.

(@)

(b)

(©)

(d)

(€)

PART IX. General Appellate Procedures
Definitions

Unless the context or subject matter requires otherwise, the following
definitions apply to Title 1 of these rules.

Appéllant, respondent, and party

(1) “Appedlant” means the appealing party; “respondent” means the adverse
party.

(2) *“Party” includes any attorney of record for that party.

Gender, tense, and number

Each gender (masculine, feminine, or neuter) includes the others; each tense
(past, present, or future) includes the others; each number (singular or plural)
includes the other.

Judgment

“Judgment” includes any judgment or order that may be appealed.

Must, may, and may not; should; will

() “Must” ismandatory; “may” is permissive; “may not” means “is not
permitted to.”

(2) *“Should” expresses a preference or a nonbinding recommendation.

(3) “WIill” expresses afuture contingency or predicts action by a court or a
judicial officer.

Superior and reviewing courts
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“Superior court” means the court from which an appeal is taken.
“Reviewing court” means the Supreme Court or the Court of Appeal to

which an appeal istaken, in which an original proceeding is begun, or to
which an appeal or original proceeding is transferred.

Advisory Committee Comment

Former rule 40(f), (i), (K), and the second sentence of former rule 40(€) have been moved to new
rule 40.1 on service and filing.

Former rule 40(j) defined register and register of actions to mean the permanent record of cases
maintained by electronic, magnetic, microphotographic, or similar means. The topic is covered more

fully inrule 55.

Former rule 40(1) has been moved to new rule 40.2 on recycled paper.

Former rule 40(h) has been deleted as unnecessary.

Rule40.1 Serviceand filing

(&) Service

D)

)

Before filing any document in a court, a party must serve, by any method
permitted by the Code of Civil Procedure, one copy of the document on
the attorney for each party separately represented and on each
unrepresented party.

The party must attach a proof of service to the document presented for
filing. The proof must name each party represented by each attorney
served.

(b) Filing

D)
(2)

)

A document is deemed filed on the date the clerk receivesit.

Except as provided in (3), afiling is not timely unless the clerk receives
the document before the timeto file it expires.

A brief, petition for rehearing, answer to a petition for rehearing, petition
for review, answer to a petition for review, or reply to an answer to a
petition for review istimely if the time to file it has not expired on the
date of :
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(A) itsmailing by priority or express mail as shown on either the
postmark or a certificate of mailing provided by the United States
Postal Service, or

(B) itsdelivery to acommon carrier promising overnight delivery as
shown on the carrier’ sreceipt.

(4) Theprovisions of (3) do not apply to original proceedings.

Advisory Committee Comment

New rule 40.1 restates provisions of former rule 40(e), (f), (i), and (k) on the subject of serving
and filing documents in the superior courts and reviewing courts.

Subdivision (a). Former rule 40(f) required service “in a manner permitted by law”; revised rule
40(a)(1) more specifically requires service “ by any method permitted by the Code of Civil Procedure.”

The referenceisto the several permissible methods of service provided in Code of Civil Procedure
sections 1010-1020.

Rule 40.2 Recycled paper
When these rules require the use of recycled paper, the attorney, party, or other
person serving or filing a document certifies, by that act, that the document

was produced on recycled paper as defined by Public Resources Code section
42202.

Advisory Committee Comment

New rule 40.2 restates former rule 40(1).

Rule 40.5 Notice of change of address
(@ Serving and filing notice
(1) Anattorney or unrepresented party whose address or telephone number

changes while acase is pending in areviewing court must promptly serve
and file awritten notice of the change in that court.
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(2) The notice must specify the title and number of the case or cases to which
it applies. If an attorney gives the notice, it must include the attorney’s
Cdlifornia State Bar membership number.

(b) Mattersaffected by notice filed by attorney

Unless the person giving the notice advises the reviewing court clerk otherwise
In writing, the clerk may use the new address or telephone number in all
pending and concluded cases.

(c) Appearance not conforming to address of record; multiple offices

(1) Theclerk must enter a proposed appearance in a new matter even if it
shows an attorney’ s address different from the address of record; but the
appearance is subject to being struck if, after inquiry by the court, the
attorney does not promptly confirm the address or serve and file a change
of address.

(2) Attorneyswith two or more offices may have a corresponding number of
addresses of record, but only one address may be associated with agiven
case.

Advisory Committee Comment

Subdivision (a). Former rule 40.5(a) required that a notice of change of address or telephone
number specify the number of the case to which it applied. Filling agap, revised rule 40.5(a) requires the
notice also to specify the casetitle.

Subdivision (b). Former rule 40.5(b) was limited on its face to notices filed by attorneys. Filling
agap, revised rule 40.5(b) includes notices filed by unrepresented parties.

Rule41. Motionsin thereviewing court
(& Motion and opposition

(1) Except asthese rules provide otherwise, to make amotion in areviewing
court a party must serve and file a motion stating the grounds and the
relief requested and identifying any documents on which it is based.

(2) A motion must be accompanied by points and authoritiesand, if itis
based on matters outside the record, by declarations or other supporting
evidence.
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(3) Any opposition must be served and filed within 15 days after the motion
isfiled.

(b) Disposition

(1) The court may rule on amotion at any time after opposition isfiled or the
time to oppose has expired.

(2) Onaparty’srequest or its own motion, the court may place a motion on
calendar for ahearing. The clerk must promptly send each party a notice
of the date and time of the hearing.

(c) Failureto oppose motion

A failure to oppose a motion may be deemed a consent to the granting of the
motion.

Advisory Committee Comment

Subdivision (a). Former rule 41(a) measured the time to file any opposition to a motion from the
date that the motion was served. The actual date of service, however, was not alwaysclear. Ina
substantive change intended to assist the reviewing courts, revised rule 41(a)(3) instead measures the time
to file any opposition to a motion from the date that the motion isfiled. Under former rule 41(a) any
opposition had to be served and filed within 10 days after the motion was served; under revised rule
41(a)(3) that period is 15 days after the motion is filed.

Subdivision (b). Former rule 41(b) declared that a motion would be deemed made “on all the
grounds stated therein.” Revised rule 41 deletes this provision as superfluous.

Rule42. Motionsbeforetherecord isfiled
(a) Motion to dismiss appeal
A motion to dismiss an appeal before the record isfiled in the reviewing court
must be accompanied by a certificate of the superior court clerk, a declaration,

or both, stating:

(1) thenature of the action and the relief sought by the complaint and any
cross-complaint or complaint in intervention;

(2) the names, addresses, and telephone numbers of all attorneys of record—
stating whom each represents—and unrepresented parties,
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(3) adescription of the jJudgment or order appealed from, its entry date, and
the service date of any written notice of its entry;

(4) thefactual basis of any extension of the time to appeal under rule 3;

(5) thefiling dates of all notices of appeal and the courtsin which they were
filed;

(6) thefiling date of any document necessary to procure the record on appeal;
and

(7) the status of the record preparation process, including any order extending
time to prepare the record.

(b) Other motions

Any other motion filed before the record isfiled in the reviewing court must be
accompanied by a declaration or other evidence necessary to advise the court
of the relevant facts.

Advisory Committee Comment

Subdivision (a). Filling gaps, revised rule 42(a)(2) requires the certificate or declaration to state
the addresses and tel ephone numbers of al attorneys of record and all unrepresented parties, and the name
of the party represented by each attorney.

Former rule 42(a)(4)—(5) required the certificate or declaration to state the filing date of any
notice of intention to move for anew trial, the date and content of any ruling on that motion, and the
service date of notice of that ruling. But these facts were relevant only insofar as they reflected one
ground to extend the time to appeal under rule 3. The provision was underinclusive, because rule 3
recognizes additional grounds to extend the time to appeal. In a substantive change, revised rule 42(a)(4)
therefore requires instead that the certificate or declaration state the factual basis of “any extension of the
time to appea under rule 3.”

Former rule 40(a)(7) specified several documents whose filing date the certificate or declaration
was required to state. But these documents were relevant only insofar as they affected the process of
procuring the record on appeal. The provision was underinclusive, because other documents may also be
relevant to that process. In a substantive change, revised rule 42(a)(6) therefore requires instead that the
certificate or declaration state the filing date of “any document necessary to procure the record on

appeal.”

Former rule 42(a)(8) required the certificate or declaration to state the date of “ certification” of
the record or “the facts relating to failure to certify.” But the rules on appealsin civil and noncapital
criminal cases contain no procedure for certifying the record; and no party may make a motion to dismiss
an appeal in death penalty appeals, which are taken automatically (revised rule 34(a)). Former rule
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42(8)(8) also required the certificate or declaration to state the fact that no proceeding for record
preparation was pending in superior court or that the time to institute such a proceeding had expired.
Revised rule 42(a)(7) focuses the provision on its purpose by requiring the certificate or declaration to
state “the status of the record preparation process,” including any order extending time to prepare the
record.

Rule 43. Applicationsin thereviewing court
(&) Serviceand filing

Except as these rules provide otherwise, parties must serve and file all
applications, including applications to extend the time to file records, briefs, or
other documents, and applications to shorten time. For good cause, the Chief
Justice or presiding justice may excuse advance service.

(b) Contents

The application must state facts showing good cause for granting the
application and identify any previous application filed by any party.

(c) Disposition

Unless the court determines otherwise, the Chief Justice or presiding justice
may rule on the application.

Advisory Committee Comment

Subdivision (a). Former rule 43 provided that the Chief Justice or presiding justice “may require
an additional showing to be made” to support an application to the reviewing court. This provisionin
effect duplicated the rule’ s subsequent provision requiring the application to state facts showing good
cause for granting the application. Revised rule 43(a) deletes the provision for an “additional showing”
but revised rule 43(b) retains the requirement of a showing of good cause. The change is not substantive.

Former rule 43 required an applicant to provide the reviewing court clerk with addressed,
postage-prepaid envelopes for mailing copies of the disposition order to al parties. In practice, however,

such envelopes have proved to be an unnecessary complication in the clerks ordinary mailing procedure.
In a substantive change, revised rule 43 deletes the requirement.

Rule 44. Form, number, and cover of documentsfiled in thereviewing court

(8 Form
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Except as these rules provide otherwise, documents filed in a reviewing court
may be either produced on a computer or typewritten and must comply with
the relevant provisions of rule 14(b).

(b) Number of copies

The following number of copies must be filed of every brief, petition, motion,
or other document, except the record, filed in areviewing court:

(1) If filed in the Supreme Court:

(A) anoriginal and 13 copies of a petition for review, an answer, areply,
abrief on the merits, a petition for rehearing, or an answer to a
petition for rehearing;

(B) anoriginal and 10 copies of a petition for awrit within the court’s
original jurisdiction, an opposition or other response to the petition,

or areply;

(C) anoriginal and 8 copies of apetition for review to exhaust state
remedies, an answer, or areply;

(D) anoriginal and 8 copies of a motion and an opposition or other
response to a motion; and

(E) anorigina and one copy of any other document.
(2) |If filedin aCourt of Appeal:

(A) anoriginal and 4 copies of abrief and, in civil appeals, proof of
delivery of 4 copiesto the Supreme Court;

(B) anoriginal and 4 copies of a petition, an answer, an opposition or
other response to a petition, or areply;

(C) anoriginal and 3 copies of amotion and an opposition or other
response to a motion, and

(D) anoriginal and one copy of any other document.
(3 Unlessthe Court of Appeal orders otherwise, only one set of any

supporting documents accompanying a document filed under (2)(B) or
(C) need befiled.
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(c) Cover color

(1)

Asfar as practicable, the covers of briefs and petitions must be in the

following colors:

(2)

Appellant’ s opening brief or appendiX:.........ccccceveeviviiieineenen. green
Respondent’s brief or appendiX:.........coeveeverienienninneeneenens yellow
Appellant’sreply brief or appendiX:.........ccocvveiinencencneenene tan
JOINT QPPENAIX: .. white
AMICUS CUM@E DI ... ... gray
Answer to amicuscuriae brief: ..., blue
Petition for rehearing:.........cccocveveeie e orange
Answer to petition for rehearing:.........cccceeeveveceevecce e blue
Petition for original WIit:.........ccoviiiiinieeeeeeee e red
Answer (or opposition) to petition for origina writ................... red
Reply to answer (or opposition) to petition for original writ:....red
PEtitiON fOF FEVIBW: ..o s white
Answer to petition fOr FeVIEW: ..o blue
Reply to answer to petition for review:........cccceveececceccieccveenee. white
Opening brief onthe MEritS........ccooveeveeveeceeee e, white
Answer brief onthe MeritS.........ccoeieiinin e blue
Reply brief onthe merits:........cocoeviiiniii e, white

A brief or petition not conforming to (1) must be accepted for filing, but
in case of repeated violations by an attorney or party the court may
proceed as provided in rule 14(e).

(d) Cover information

The cover—or first page if there is no cover—of every document filed by an
attorney in areviewing court must comply with rule 14(b)(10)(D).

Advisory Committee Comment

Subdivision (a). Former rule 44(a) required that al copies of documents be clear, legible, and on

recycled paper, and encouraged the use of recycled paper for brief covers. Revised rule 44(a) deletes
these requirements because they duplicate provisions of rule 14(b), incorporated by reference into the
revised rule.

Subdivision (b). Revised rule 44(b)(1)(A) combines former rule 44(b)(1)(A) and (B). Filling

gaps, revised rule 44(b)(1)(A) specifiesthat a petition for rehearing and an answer to such a petition in the
Supreme Court must be filed in an original and 13 copies, and revised rule 44(b)(1)(B) specifiesthat a
reply to an opposition to a petition in the Supreme Court must be filed in an original and 10 copies.
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Former rule 44(b)(2)(ii) required a party filing a brief in the Court of Appeal in acivil case to
attach proof of service of five copies on the Supreme Court. Revised rule 44(b)(2)(A) reduces that
number from five to four. If the Court of Appea ordered such briefs to be sealed, the party must comply
with rule 15(c)(2) as amended effective January 1, 2005.

Filling a gap, revised rule 44(b)(2)(B) specifies that areply to an opposition to a petition in the
Court of Appeal must aso befiled in an origina and four copies.

Revised rule 44(b)(3) isnew. Like former rule 44(b)(2)(B) and (C), revised rule 44(b)(2)(B) and
(C) requires that certain documents be filed in the Court of Appeal in an original and multiple copies. But
the party may wish to accompany such afiling with supporting documents, and in some cases those
documents may be voluminous. To relieve the party of the burden of preparing—and the court of the
burden of processing and storing—multiple copies of voluminous supporting documents, it is the practice
of several Courts of Appeal to require only one set of any documents that a party may wish to filein
support of afiling under rule 44(b)(2)(B) or (C). Revised rule 44(b)(3) reflects that practice, but
recognizes that the courts may wish to order otherwise by local rule or in specific cases.

Subdivision (c). Filling gaps, revised rule 44(c) specifies the color of the following additional
documents: appellant’s appendix (rule 5.1), respondent’ s appendix, joint appendix, answer to amicus
curiae brief, and reply to answer (or opposition) to petition for original writ.

Rule 45. Extending and shortening time

(& Computingtime

The Code of Civil Procedure governs computing or extending the time to do
any act required or permitted under these rules.

(b) Extendingtime
For good cause and except as otherwise provided in these rules, the Chief
Justice or presiding justice may extend the time to do any act required or

permitted under these rules. An application to extend time must comply with
rule 45.5.

(c) Shorteningtime
For good cause and except as otherwise provided in these rules, the Chief
Justice or presiding justice may shorten the time to do any act required or

permitted under these rules.

(d) Relief from default
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For good cause, areviewing court may relieve a party from default for any
failure to comply with these rules except the failure to file atimely notice of

appeal.

(e) Noextension by superior court

A superior court judge may not extend the time to do any act to prepare the
appellate record.

(f) Noticeto party

(1) Inacivil case, counsel must deliver to the client a copy of any stipulation
or application to extend time that counsel files. Counsel must attach
evidence of such delivery to the stipulation or application, or certify in the
stipulation or application that the copy has been delivered.

(2) Inaclassaction, the copy required under (1) need be delivered to only
one represented party.

(3 Theevidence or certification of delivery under (1) need not include the
address of the party notified.

Advisory Committee Comment

Former subdivision (c). Former rule 45(c) provided that the time to file a notice of appeal could
not be extended. The provision has been moved to rule 2.

Former rule 45(c) provided that the time to file a petition in the Supreme Court to review a Court
of Appeal decision could not be extended. The provision has been moved to rule 28(e)(2).

Former rule 45(c) provided that the time for granting or denying a petition for rehearing in the
Court of Appeal could not be extended. The provision has been moved to rule 25(c).

Former rule 45(c) provided that the time for granting or denying a petition for Supreme Court
review of a Court of Appeal decision could be extended only as provided in former rule 28(a). The
provision is deleted as unnecessary; revised rule 28.2(b) now states the only manner in which the
Supreme Court may extend that time.

Former rule 45(c) provided that the time for granting or denying a petition for rehearing in the
Supreme Court could be extended only as provided in former rule 24(a). The provision is deleted as
unnecessary; revised rule 29.5(c) now states the only manner in which the Supreme Court may extend
that time.

Former rule 45(c) included provisions relating to the time to do certain acts under former rules 62
and 63(d). Those rules were repealed effective January 1, 2003.
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Former rule 45(c) included a provision authorizing the Chief Justice or presiding justice to relieve
aparty from default for failureto file atimely petition for review or rehearing. The provision has been
moved to rule 25(b)(4) in the case of the Court of Appeal and to rules 28(e)(2) and 29.5(b) in the case of
the Supreme Court.

Rule45.1 Appellate emergencies

(&) Emergency extensions of time

If made necessary by the occurrence or danger of an earthquake, fire, or other
public calamity, or by the destruction of or danger to a building housing a
reviewing court, the Chair of the Judicial Council, notwithstanding rules 1
through 191, may:

(1) extend by no more than 14 additional days the time to do any act required
or permitted under these rules, or

(2) authorize specified courts to extend by no more than 30 additional days
the time to do any act required or permitted under these rules.

(b) Applicability of order

(©)

(1) Anorder under (a) must specify whether it applies throughout the state, or
only to specified courts, or only to courts or attorneysin specified
geographic areas, or in some other manner.

(2) Anorder of the Chair of the Judicial Council under (a)(2) must specify
the length of the authorized extension.

Additional extensions

If made necessary by the nature or extent of the public calamity, the Chair of
the Judicial Council may extend or renew an order issued under (a) for an
additional period of:

(1) no morethan 14 days for an order under (a)(1), or

(2) no more than 30 days for an order under (a)(2).

Advisory Committee Comment
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Revised rule 45.1 restates in simpler terms the procedures set forth in former rule 45.1 for
granting emergency extensions of time in cases of public calamity, but intends no substantive change.

Subdivision (a). Former rule 45.1(2) authorized the Chair of the Judicial Council to order that
“No more than 14 days shall be excluded from any computation of the time” to do any act required or
permitted under the rules. Revised rule 45.1 deletes this provision because it in effect duplicates
subdivision (a)(1) of the revised rule, which authorizes the Chair to extend by the same 14 days the time
to do any act required or permitted under the rules. No substantive change is intended.

Rule 45.5 Poalicies and factor s gover ning extensions of time

(& Poalicies

D)

(2)

3)

The time limits prescribed by these rules should generally be met to
ensure expeditious conduct of appellate business and public confidence in
the efficient administration of appellate justice.

A party’ s entitlement to the effective assistance of counsel includes
adequate time for counsel to prepare briefs or other documents that fully
advance the party’ sinterests. Adequate time also allows the preparation
of accurate, clear, concise, and complete submissions that assist the
courts.

For avariety of legitimate reasons, counsel may not always be able to
prepare briefs or other documents within the normal ruletime. To

bal ance the competing policies stated in (1) and (2), applicationsto
extend time in the reviewing courts must demonstrate good cause under
the standards stated in (c). If good cause is shown, time must be
extended.

(b) Declaration

D

(2)

An application to extend time must include a declaration stating facts, not
merely conclusions, and must be served on all parties.

The application must state:
(A) the due date of the document to be filed,
(B) thelength of the extension requested; and

(C) whether there have been any previous extensions and, if so, their
length and whether obtained by stipulation or by order.
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(c) Factorsconsidered

In determining good cause the court must consider the following factors when
applicable:

D

(2)

3)

(4)

()

(6)
(7)

(8)

(9)

The degree of pregjudice, if any, to any party from a grant or denial of the
extension. A party claiming prejudice must support the claim in detalil.

Inacivil case, the position of the client and any opponent with regard to
the extension.

The length of the record, which must be specified, including the number
of relevant trial exhibits. Inacivil case, arecord containing one volume
of clerk’stranscript or appendix and two volumes of reporter’ s transcript
Is considered an average-length record.

The number and complexity of the issues raised, including a description
of theissues.

Whether there are settlement negotiations and, if so, how far they have
progressed and when they might be compl eted.

Whether the case is entitled to priority.

Whether counsel responsible for preparing the document is new to the
case.

Whether other counsal or the client needs additional time to review the
document.

Whether counsel responsible for preparing the document has other time-
limited commitments that prevent timely filing of the document. Mere
conclusory statements that more time is needed because of other pressing
business will not suffice. Good cause requires a specific showing of other
obligations of counsdl that:

(A) have deadlines that as a practical matter preclude filing the
document by the due date without impairing its quality, or

(B) arisefrom cases entitled to priority.
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(10) llIness of counsel, a personal emergency, or a planned vacation that
counsel did not reasonably expect to conflict with the due date and cannot
reasonably rearrange.

(11) Any other factor that constitutes good cause in the context of the case.

Advisory Committee Comment

Subdivision (a). Revised rule 45.5(a) restates in simpler terms the policies governing extensions
of time set forth in former rule 45.5(a), but intends no substantive change.

Subdivision (c). Former rule 45.5(c)(3) stated that the “ average-length record” on appeal was
one volume of clerk’ s transcript and two volumes of reporter’stranscript. Because the average-length
record in appeals from judgments of death is much longer, revised rule 45.5(c)(3) limits the statement to
civil cases. The revised rule also adds a reference to appendixes (rule 5.1).

Rule 46. Documentsviolating rulesnot to befiled

Except as these rules provide otherwise, the reviewing court clerk must not file
any record, brief, or other document that does not conform to these rules.

Advisory Committee Comment

Revised rule 46 adds a proviso noting there are exceptions to thisrule (e.g., rule 17(a) and revised
rule 56(d)(2)).

Rule 46.5 Sanctionsto compel compliance

After anotice of appeal isfiled, the failure of a court reporter or clerk to
perform any duty imposed by statute or these rules that delays the filing of the
appellate record is an unlawful interference with the reviewing court’s
proceedings and may be treated as such in addition to or instead of any other
sanction that may be imposed by law for the same breach of duty. Thisrule
does not limit the reviewing court’ s power to define and remedy any other
interference with its proceedings.

Rule 47. Courtsof Appeal with morethan onedivision
Appeals and original proceedingsfiled in a Court of Appea with more than

onedivision, or transferred to such a court without designation of adivision,
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may be assigned to divisionsin away that will equalize the distribution of
business among them. The Court of Appeal clerk must keep records showing
the divisions in which cases and proceedings are pending.

Advisory Committee Comment

Former rule 47(a) required that assignments of appealsin a multi-division Court of Appeal be
made “ by the presiding justices successively for periods of one year unless a majority of the judges of the
court in the district shall otherwise determine”; former rule 47(b) required that assignment of original
proceedings and unassigned motions in such a court be made “as a majority of the judges of the court in
the district shall determine.” In practice, however, the Courts of Appeal with more than one division have
each developed different ways to make such assignments according to their needs. Recognizing thisfact,
revised rule 47 simply authorizes the courts to make such assignments “in away that will equalize the
distribution of business” among the several divisions. The changeis not substantive.

Rule 48. Substituting parties; substituting or withdrawing attor neys
(&) Substituting parties

Substitution of partiesin an appeal or original proceeding must be made by
serving and filing a motion in the reviewing court. The clerk of that court must
notify the superior court of any ruling on the motion.

(b) Substituting attorneys

A party may substitute attorneys by serving and filing in the reviewing court a
substitution signed by the party represented, the former attorney, and the new
attorney. In all appeals and in original proceedings related to a superior court
proceeding, the party must also serve the superior court.

(c) Withdrawing attor ney

(1) An attorney may request withdrawal by filing a motion to withdraw, with
proof of service on the party represented and any other attorneys or
unrepresented partiesin the case. The proof of service need not include
the address of the party represented.

(2) Inadl appealsandin origina proceedings related to a superior court
proceeding, the reviewing court clerk must notify the superior court of
any ruling on the motion.
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(3) If themotionisfiled in any proceeding pending in the Supreme Court
after grant of review, the Supreme Court clerk must aso notify the Court
of Appeal of any ruling on the motion.

Advisory Committee Comment

Subdivision (a). Revised rule 48(a) simplifies and restates former rule 48(a) to conform to good
practice. No substantive change is intended.

Subdivision (b). Former rule 48(b) required a party substituting attorneys to serve and file either
astipulation or amotion in the reviewing court. In practice, however, a party does so by serving and
filing a “subgtitution” signed by the party, the former attorney, and the new attorney (see Form MC-050
[Substitution of Attorney—Civil]). Revised rule 48(b) conformsto that practice. The changeis not
substantive.

Former rule 48(b) required the new attorney, following a substitution, to “give notice thereof to
all parties.” Because such a notice would duplicate the requirement of revised rule 48(b) that the
substitution be served, it is deleted.

Subdivision (c). Former rule 48(b) required an attorney wishing to withdraw to serve and file
either astipulation or amotion in the reviewing court. In practice, however, an attorney does so by filing
amotion with proof of service on the party represented and any other attorneys or unrepresented partiesin
the case. Revised rule 48(c) conformsto that practice, but the change is not substantive. To protect
privacy, the proof of service need not include the address of the party represented.

Filling agap, revised rule 48(c) providesthat if amotion to withdraw is filed in any proceeding—
whether appeal or original proceeding in the Court of Appea—pending in the Supreme Court after grant
of review, the Supreme Court clerk must also notify the Court of Appeal of any ruling on the motion.

Rule51. Substitutetrial judge
(& Who may act
If these rules require an act to be done by the judge who tried the case and that
judge is unavailable or unable to act at the required time, the act may be done
by another judge of the same court in counties with more than one judge.

(b) Who must designate

(1) The presiding judge—or, if none, the senior judge—must designate the
judge to act under (a).

(2) If nojudge of the superior court in the county is available, the Chair of the
Judicial Council must designate a judge to do the act.
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Rule 52. Presumption from record

The reviewing court will presume that the record in an appeal includes all
matters material to deciding the issuesraised. If the appea proceeds without a
reporter’ s transcript, this presumption applies only if the claimed error appears
on the face of the record.

Advisory Committee Comment

Rule 52 has been simplified and restated to reflect its intent as explained in the case law. (See,
e.g., Dumasv. Sark (1961) 56 Cal.2d 673, 674.) No substantive change isintended.

Rule 53.
(@)
(b)
(©)
6.

Application and construction of rules
Application

These rules apply to:

(1) appeasfrom superior courts;

(2) original proceedings, motions, applications, and petitions in the Courts of
Appeal and Supreme Court; and

(3 unlessinconsistent with rules 61-69, proceedings for transferring to the
Court of Appeal for review cases within the appellate jurisdiction of the
superior court.

Construction

These rules must be liberally construed to ensure the just and speedy
determination of the proceedings they govern.

Amendmentsto statutes

In these rules areference to a statute includes any subsequent amendments to
the statute.

Advisory Committee Comment

Subdivision (c). Revised rule 53(c) fillsagap. Itisderived from Evidence Code section
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Rule54. Amendmentstorules

Only the Judicial Council may amend these rules. An amendment must be
published in the advance pamphlets of the Official Reports and takes effect on
the date ordered by the Judicial Council.

Advisory Committee Comment

Former rule 54 stated that an amendment to these rules took effect 60 days after its first
publication unless the Judicial Council ordered otherwise. That practice is no longer followed; currently,
the Judicial Council specifies the effective date of an amendment in the order of the Council adopting it.
Revised rule 54 reflects this practice.

Former rule 54 provided for the withdrawal of arule amendment by the Judicial Council before
its effective date. Revised rule 54 deletes this provision as obsolete: the Council neither uses nor needs
the procedure. The Council retains the authority to repeal or modify a pending amendment at any time.
The change is not substantive.

CHAPTER IV. Administrative Provisions Gover ning Reviewing Courts

Rule 70. Preservation and destruction of Court of Appeal records
(@ Form in which records may be preserved

(1) Court of Appeal records may be preserved in any appropriate medium,
including paper or an optical, electronic, magnetic, photographic, or
microphotographic medium or other technology capable of accurately
reproducing the original. The medium used must comply with the
minimum standards or guidelines for the preservation and reproduction of
the medium adopted by the American National Standards Institute or the
Association for Information and Image Management.

(2) If records are preserved in a medium other than paper, the following
provisions of Government Code section 68150 apply: subdivisions (b)—
(d); (), excluding subdivision (f)(1); and (g)—(h).
(b) Permanent records
The Court of Appeal clerk must permanently keep the court’s minutes and a

register of appeals and original proceedings.
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1
2 (c) Timetokeep other records
3
4 (1) Except asprovided in (2), the clerk may destroy all other recordsin a case
5 10 years after the decision becomes final, as ordered by the administrative
6 presiding justice or, in a court with only one division, by the presiding
7 justice.
8
9 (2) Inacriminal casein which the court affirms ajudgment of conviction, the
10 clerk must keep the original reporter’ s transcript for 20 years after the
11 decision becomes final.
12
13
14 Advisory Committee Comment
15 New rule 70 is former rule 55(a)—(b). Former rule 55(c) is now new rule 71.
16
17
18 Rule71. Court of Appeal minutes
19
20 (@) Purpose
21
22 Court of Appea minutes should record the court’ s significant public acts and
23 permit the public to follow the major eventsin the history of cases coming
24 before the court.
25
26 (b) Required contents of minutes
27
28 The minutes must include:
29
30 (1) thefiling date of each opinion, showing whether it was ordered published;
31
32 (2) ordersgranting or denying rehearings or modifying opinions;
33
34 (3) ordersaffecting an opinion’s publication status if issued after the opinion
35 was filed;
36
37 (4) summariesof al courtroom proceedings, showing at a minimum:
38
39 (A) the cases caled for argument;
40
41 (B) thejustices hearing argument;
42
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(C) the name of the attorney arguing for each party;

(D) whether the case was submitted at the close of argument or the court
requested further briefing;

the date of submission if other than the date of argument;

orders vacating submission, including the reason for vacating and the
resubmission date;

orders dismissing appeals for lack of jurisdiction;
orders consolidating cases;

orders affecting ajudgment or its finality date; and

(10) orders changing or correcting any of the above.

(c) Optional contents

At the court’ s discretion, the minutes may include such other matter as:

D)
(2)

3

assignments of justices by the Chief Justice;

reports of the Commission on Judicial Appointments confirming justices;
and

memorials.

Advisory Committee Comment

New rule 71 is former rule 55(c).

Subdivision (b). Revised rule 71(b)(5) fills agap but is not a substantive change.

Former rule 55(c)(6) has been deleted as inconsistent with current practice: “clerical errors’ are
not corrected by court order and do not require modification of a published opinion. Former rule
55(c)(7) required the minutes to reflect any orders dismissing appeals for lack of jurisdiction
“unless the lack of jurisdiction is patent and uncontested” ; because any order dismissing an
appeal for lack of jurisdiction should be noted in the minutes, revised rule 71(b)(7) omits the
exception.

Rule 75. Court of Appeal administrative presiding justice

C:\Documents and Settings\bullerwell\Desktop\itc_temp\SP04-05\ITC & rules (2).doc

27



O oo ~NOOLhSWNEPE

.bhhwwwwwgwwwwmmmmmmmmmmn—\|—\|—\|—\H|—\|—\|—\|—\|—\
NP, OOO0NO O WONPOOWOO~NOUURRWDNRPODOONOOOILAAWDNEO

(@)

(b)

~
\e)

SP04-05

Designation

(1) InaCourt of Appeal with more than one division, the Chief Justice may
designate a presiding justice to act as administrative presiding justice.
The administrative presiding justice serves at the pleasure of the Chief
Justice for the period specified in the designation order.

(2) Theadministrative presiding justice must designate another member of
the court to serve as acting administrative presiding justice in the
administrative presiding justice' s absence; if the administrative presiding
justice does not make that designation, the Chief Justice must do so.

(3 InaCourt of Appeal with only one division, the presiding justice acts as
the administrative presiding justice.

Responsibilities

The administrative presiding justice is responsible for |eading the court,
establishing policies, promoting access to justice for all members of the public,
providing aforum for the fair and expeditious resolution of disputes, and
maximizing the use of judicial and other resources.

Duties

The administrative presiding justice must perform any duties delegated—with
the Chief Justice’ s concurrence—by amajority of the justicesin the district. In
addition, the administrative presiding justice:

(1) Personnel: has general direction and supervision of the
clerk/administrator and all court employees except those assigned to a
particular justice or division;

(2) Unassigned matters: has the authority of a presiding justice with respect
to any matter that has not been assigned to a particular division;

(8) Judicial Council: cooperates with the Chief Justice and any officer
authorized to act for the Chief Justice in connection with the making of
reports and the assignment of judges or retired judges under Article VI,
section 6, of the California Constitution;

(4) Transfer of cases. cooperates with the Chief Justice in expediting judicial
business and equalizing the work of judges by recommending, when
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appropriate, the transfer of cases by the Supreme Court under Article VI,
section 12, of the California Constitution;

(5) Administration: supervises the administration of the court’s day-to-day
operations, including personnel matters, but must secure the approval of a
majority of the justicesin the district before implementing any changein
court policies;

(6) Budget: has sole authority in the district over the budget as allocated by
the Chair of the Judicial Council, including but not limited to budget
transfers, execution of purchase orders, obligation of funds, and approval
of payments; and

(7) Facilities: except as provided in (d), has sole authority in the district over
the operation, maintenance, renovation, expansion and assignment of all
facilities used and occupied by the district.

(d) Geographically separate divisions

Under the general oversight of the administrative presiding justice, the
presiding justice of a geographically separate division:

(1) generaly directs and supervises all division court employees not assigned
to aparticular justice;

(2) hasauthority to act on behalf of the division regarding day-to-day
operations,

(3) administersthe division budget for day-to-day operations, including
expenses for maintenance of facilities and equipment; and

(4) operates, maintains, and assigns space in all facilities used and occupied

by the division.

Advisory Committee Comment

Revised rule 75 combines former rules 75 and 76.

Rule 76.1. Reviewing court clerk/administrator

(a) Selection
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A reviewing court may employ a clerk/administrator selected in accordance
with procedures adopted by the court.

Responsibilities

Acting under the general direction and supervision of the administrative
presiding justice, the clerk/administrator is responsible for planning,
organizing, coordinating, and directing, with full authority and accountability,
the management of the clerk’s office and all nonjudicial support activitiesin a
manner that promotes access to justice for all members of the public, provides
aforum for the fair and expeditious resolution of disputes, and maximizes the
use of judicial and other resources.

Duties

Under the direction of the administrative presiding justice, the
clerk/administrator:

(1) Personnel: directs and supervises al court employees assigned to the
clerk/administrator by the administrative presiding justice and ensures
that the court receives afull range of human resources support;

(2) Budget: develops, administers, and monitors the court budget and
develops practices and procedures to ensure that annual expenditures are
within the budget;

(3) Contracts: negotiates contracts on the court’ s behalf in accord with
established contracting procedures and applicable laws;

(4) Calendar management: employs and supervises efficient calendar and
caseflow management, including analyzing and evaluating pending
casel oads and recommending effective calendar management techniques,

(5) Technology: coordinates technological and automated systems activities
to assist the court;

(6) Facilities: coordinates facilities, space planning, court security, and
business services support, including the purchase and management of
equipment and supplies;
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1 (7) Records:. creates and manages uniform record-keeping systems, collecting
2 data on pending and completed judicial business and the court’ s internal
3 operation as the court and Judicial Council require;
4
5 (8 Recommendations: identifies problems and recommends policy,
6 procedural, and administrative changes to the court;
7
8 (9) Public relations: represents the court to internal and external customers—
9 including the other branches of government—on issues pertaining to the
10 court;
11
12 (10) Liaison: acts as liaison with other governmental agencies,
13
14 (11) Committees. provides staff for judicial committees;
15
16 (12) Administration: develops and implements administrative and operational
17 programs and policies for the court and the clerk’s office; and
18
19 (13) Other: performs other duties as the administrative presiding justice
20 directs.
21
22 (d) Geographically separate divisions
23
24 Under the general oversight of the clerk/administrator, an assistant
25 clerk/administrator of a geographically separate division has responsibility for
26 the nonjudicial support activities of that division.
27
28
29 Rule76.5. Appointment of appellate counsel
30
31 (@) Procedures
32
33 (1) Each reviewing court must adopt procedures for the appointment of
34 appellate counsal for indigents not represented by the State Public
35 Defender in al casesin which indigents are entitled to such appointment.
36
37 (2) The procedures must require each attorney seeking appointment to
38 compl ete a questionnaire showing the attorney’ s date of admission to the
39 bar, qualifications, and experience.
40
41 (b) List of qualified attorneys
42
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The reviewing court must evaluate the attorney’ s qualifications for
appointment and place the attorney’ s name on alist to receive
appointments in appropriate cases.

Each Court of Appeal must maintain alist with at least two levels based
on the experience and qualifications of the attorneys, in order to match the
attorney to the demands of the case. In establishing the list and levels the
court must consider the guidelinesin section 20 of the Standards of
Judicial Administration.

Evaluation

The court must review and evaluate the performance of appointed counsel to
determine whether counsel’ s name should remain at the same level, be placed
on adifferent level, or be deleted from the list.

Contractsto perform administrative functions

D)

(2)

3

The court may contract with an administrator having substantial
experience in handling appellate court appointments to perform the
functions stated in thisrule.

The guidelinesin section 20 of the Standards of Judicial Administration
need not be followed if the contract provides for aqualified attorney to
consult with and assist appointed counsel concerning the issues on appeal
and appellant’ s opening brief.

The court must provide the administrator with information needed to
fulfill the administrator’s duties. If the administrator isto provide review
and evaluation under (c), the court must notify the administrator of any
superior or substandard performance by appointed counsel.

Advisory Committee Comment

Subdivision (a). Onitsface, former rule 76.5 limited its applicability to appealsin crimina

cases, but in practice the rule was also applied to appealsin certain juvenile, mental health, paternity, and
other casesin which indigent appellants were entitled to appointed appellate counsel. Reflecting that
practice, revised rule 76.5(a) declares that the rule applies “in all casesin which indigents are entitled to
such appointment.”

Subdivision (b). Former rule 76.5(b) required the Court of Appeal to maintain “one or more

lists” of attorneys to receive appointments to represent indigent appellants. Consistently with actual
practice, revised rule 76.5(b) instead directs the Court of Appeal to maintain onelist of such attorneys
divided into several “levels’ based on their experience and qualifications. The change is not substantive.
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Subdivision (c). Former rule 76.5(c) required the Court of Appeal to evaluate the performance of
each appointed counsel to determine whether counsel’ s name should remain “on the same appointment
list, be placed on adifferent list,” or be deleted. Consistently with the usage adopted in revised rule
76.5(b), discussed above, revised rule 76.5(c) instead directs the Court of Appeal to determine whether
counsel’ s name should remain “at the same level, be placed on a different level,” or be deleted. The
change is not substantive.

Rule 76.6. Qualificationsof counsel in death penalty appeals and habeas cor pus

(@)

(b)

(©)

proceedings
Purpose

This rule defines the minimum qualifications for attorneys appointed by the
Supreme Court in death penalty appeals and habeas corpus proceedings related
to sentences of death. An attorney is not entitled to appointment simply
because the minimum qualifications are met.

General qualifications

The Supreme Court may appoint an attorney only if, after reviewing the
attorney’ s experience, writing samples, references, and evaluations under (d)
through (f), the court determines that the attorney has demonstrated the
commitment, knowledge, and skills necessary to competently represent the
defendant. An appointed attorney must be willing to cooperate with an
assisting counsel or entity the court may designate.

Definitions
Asused in thisrule:

(1) “Appointed counsel” or “appointed attorney” means an attorney
appointed to represent a person in a death penalty appeal or death penalty
related habeas corpus proceedings in the Supreme Court. Appointed
counsel may be either lead counsel or associate counsel.

(2) *“Lead counsel” means an appointed attorney or an attorney in the Office
of the State Public Defender, the Habeas Corpus Resource Center, or the
California Appellate Project in San Francisco, who is responsible for the
overal conduct of the case and for supervising the work of associate and
supervised counsel. If two or more attorneys are appointed to represent a
defendant jointly in a death penalty appeal, in death penalty related
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habeas corpus proceedings, or in both classes of proceedings together,
one such attorney will be designated as |ead counsel.

(3) "Associate counsel” means an appointed attorney who does not have the
primary responsibility for the case, but nevertheless has casewide
responsibility commensurate with the scope of that counsel’ s appointment
as attorney of record. Associate counsel must meet the same minimum
gualifications as lead counsel.

(4) "Supervised counsel" means an attorney who works under the immediate
supervision and direction of lead or associate counsel, but is not
appointed by the Supreme Court. Supervised counsel must be an active
member of the State Bar of California.

(5 "Assisting counsel or entity" means an attorney or entity designated by
the Supreme Court to provide outside consultation and resource
assistance to appointed counsel. Entities that may be designated include
the Office of the State Public Defender, the Habeas Corpus Resource
Center, and the California Appellate Project in San Francisco.

(d) Qualificationsfor appointed appellate counsel

An attorney appointed in a death penalty appeal, as either lead or associate
counsel, must have at least the following qualifications and experience:

(1) Activepracticeof law in Californiafor at least four years.
(2) Either:

(A) service as counsel of record for adefendant in seven completed
felony appeals, including one murder case; or

(B) service as counsel of record for adefendant in five completed felony
appeals and as supervised counsel for a defendant in two death
penalty appealsin which the opening brief has been filed. Service as
supervised counsel in adeath penalty appeal will apply toward this
gualification only if lead or associate counsel in that appeal attests
that the supervised attorney has performed substantial work on the
case and recommends the attorney for appointment.

(3 Familiarity with Supreme Court practices and procedures, including those
related to death penalty appeals.

C:\Documents and Settings\bullerwell\Desktop\itc_temp\SP04-05\ITC & rules (2).doc

34



O oo ~NOOOLhSWNEPE

NNNNNNNNRPRRRERRRRRRR
~N~No oo r~AhWDNEFPOOO~NOUULA, WDNPEO

28
29
30
31
32
33

35
36
37
38
39
40
41
42

SP04-05

(4) Within three years before appointment, completion of at least nine hours
of Supreme Court-approved appellate criminal defense training,
continuing education, or course of study, at least six hours of which
involve death penalty appeals. If the Supreme Court has previously
appointed counsel to represent a defendant in a death penalty appeal or a
related habeas corpus proceeding, and counsel has provided active
representation within three years before the request for a new
appointment, the court, after reviewing counsel's previous work, may find
that such representation constitutes compliance with this requirement.

(5) Proficiency inissue-identification, research, analysis, writing, and
advocacy, taking into consideration al the following:

(A) two writing samples, ordinarily appellate briefs, written by the
attorney and presenting an analysis of complex legal issues;

(B) if the attorney has previously been appointed in a death penalty
appeal or death penalty related habeas corpus proceeding, the
evaluation of the assisting counsel or entity in that proceeding;

(C) recommendations from two attorneys familiar with the attorney's
gualifications and performance; and

(D) if the attorney ison a panel of attorneys eligible for appointmentsto
represent indigents in the Court of Appeal, the evaluation of the
administrator responsible for those appoi ntments.

(e) Qualificationsfor appointed habeas cor pus counsel
An attorney appointed to represent a person in death penalty related habeas
corpus proceedings, as either lead or associate counsel, must have at |east the
following qualifications and experience:
(1) Active practice of law in Californiafor at least four years.
(2) Either:
(A) service as counsel of record for a defendant in five completed felony
appeals or writ proceedings, including one murder case, and service

as counsel of record for adefendant in three jury trials or three
habeas corpus proceedings involving serious felonies; or
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(B) service as counsel of record for a defendant in five completed felony
appeals or writ proceedings and service as supervised counsel in two
death penalty related habeas corpus proceedings in which the
petition has been filed. Service as supervised counsel in a death
penalty related habeas corpus proceeding will apply toward this
gualification only if lead or associate counsel in that proceeding
attests that the attorney has performed substantial work on the case
and recommends the attorney for appointment.

Familiarity with the practices and procedures of the California Supreme
Court and the federal courtsin death penalty related habeas corpus
proceedings;

Within three years before appointment, completion of at least nine hours
of Supreme Court-approved appellate criminal defense or habeas corpus
defense training, continuing education, or course of study, at least six
hours of which address death penalty habeas corpus proceedings. If the
Supreme Court previously has appointed counsel to represent a defendant
in a death penalty appeal or arelated habeas corpus proceeding, and
counsel has provided active representation within three years before the
request for a new appointment, the court, after reviewing counsel's
previous work, may find that such representation constitutes compliance
with this requirement.

Proficiency in issue-identification, research, analysis, writing,
Investigation, and advocacy, taking into consideration all the following:

(A) threewriting samples, ordinarily two appellate briefs and one habeas
corpus petition, written by the attorney and presenting an analysis of
complex legal issues;

(B) if the attorney has previously been appointed in a death penalty
appeal or death penalty related habeas corpus proceeding, the
evaluation of the assisting counsel or entity in that proceeding;

(C) recommendations from two attorneys familiar with the attorney's
gualifications and performance; and

(D) if the attorney ison a panel of attorneys eligible for appointmentsto
represent indigent appellants in the Court of Appeal, the evaluation
of the administrator responsible for those appointments.

(f) Alternative qualifications
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The Supreme Court may appoint an attorney who does not meet the
requirements of (d)(1) and (d)(2) or (e)(1) and (e)(2) if the attorney hasthe
gualifications described in (d)(3) through (d)(5) or (e)(3) through (e)(5) and:

(1) The court finds that the attorney has extensive experience in another
jurisdiction or adifferent type of practice (such as civil trials or appeals,
academic work, or work for a court or prosecutor) for at least four years,
providing the attorney with experience in complex cases substantially
equivalent to that of an attorney qualified under (d) or (e).

(2) Ongoing consultation is available to the attorney from an assisting
counsel or entity designated by the court.

(3) Within two years before appointment, the attorney has completed at |east
18 hours of Supreme Court-approved appellate criminal defense or habeas
corpus defense training, continuing education, or course of study, at |east
nine hours of which involve death penalty appellate or habeas corpus
proceedings. The Supreme Court will determine in each case whether the
training, education, or course of study completed by a particular attorney
satisfies the requirements of this subdivision in light of the attorney’s
individual background and experience. If the Supreme Court has
previously appointed counsel to represent a defendant in a death penalty
appeal or arelated habeas corpus proceeding, and counsel has provided
active representation within three years before the request for a new
appointment, the court, after reviewing counsel's previous work, may find
that such representation constitutes compliance with this requirement.

Attorneyswithout trial experience

If an attorney appointed under either (e) or (f) to represent adefendant in
death penalty related habeas corpus proceedings does not have experience in
conducting trials or evidentiary hearings, the attorney must associate an
attorney who has such experience if an evidentiary hearing is ordered in the
habeas corpus proceeding.

Use of supervised counsel
An attorney who does not meet the qualifications described in (d), (e), or ()
may assist lead or associate counsel, but must work under the immediate

supervision and direction of lead or associate counsel.

Appellate and habeas cor pus appointment
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(1) An attorney appointed to represent a defendant in both a death penalty
appeal and death penalty related habeas corpus proceedings must meet the
minimum qualifications of both (d) and (e), or of (f).

(2) Notwithstanding (1), two attorneys together may be eligible for
appointment to represent a defendant jointly in both a death penalty
appeal and death penalty related habeas corpus proceedingsif the
Supreme Court finds that their qualifications in the aggregate satisfy the
provisions of both (d) and (e), or of ().

(j) Designated entities as appointed counsel

(1) Notwithstanding any other provision of thisrule, the State Public
Defender is qualified to serve as appointed counsel in death penalty
appeals, the Habeas Corpus Resource Center is qualified to serve as
appointed counsel in death penalty related habeas corpus proceedings,
and the California Appellate Project in San Francisco is qualified to serve
as appointed counsel in both classes of proceedings.

(2) When serving as appointed counsel in a death penalty appeal, the State
Public Defender or the California Appellate Project in San Francisco must
not assign any attorney as lead counsel unlessit finds the attorney
gualified under (d)(1) through (d)(5) or the Supreme Court finds the
attorney qualified under (f).

(3 When serving as appointed counsel in a death penalty related habeas
corpus proceeding, the Habeas Corpus Resource Center or the California
Appellate Project in San Francisco must not assign any attorney as lead
counsel unlessit finds the attorney qualified under (e)(1) through (e)(5) or
the Supreme Court finds the attorney qualified under (f).

(k) Attorney appointed by federal court

Notwithstanding any other provision of thisrule, the Supreme Court may
appoint an attorney who is under appointment by afederal court in a death
penalty related habeas corpus proceeding for the purpose of exhausting state
remedies in the Supreme Court and for all subsequent state proceedingsin that
case, if the Supreme Court finds the attorney has the commitment, proficiency,
and knowledge necessary to represent the defendant competently in state
proceedings.
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Advisory Committee Comment

Subdivision (c). The definition of “associate counsel” in revised rule 76.6(c)(3) adds the words,
“but nevertheless has casewide responsibility commensurate with the scope of that counsel's appointment
as attorney of record.” The provision isintended to make it clear that although appointed lead counsel
has overall and supervisory responsibility in a capital case, appointed associate counsel aso has casewide
responsibility within the scope of his or her appointment as either appellate counsel, habeas corpus
counsel, or appellate and habeas corpus counsel. The change is not substantive.

Rule 77. Supervising progress of appeals

(@)

Duty to ensure prompt filing

Each administrative presiding justice of a Court of Appeal with more than one
division located in the same city, and the presiding justices of all other Courts
of Appeal, are generally responsible for ensuring that all appellate records and
briefs are promptly filed. Staff must be provided for that purpose, to the extent
funds are appropriated and available.

(b) Authority

Notwithstanding any other rule, the administrative presiding justices and
presiding justices referred to in (a) may:

(1) grant or deny applications to extend the time to file records, briefs, and
other documents, except that a presiding justice may extend the time to
file briefsin conjunction with an order to augment the record,

(2) order the dismissal of an appeal or any other authorized sanction for
noncompliance with these rules, if no application to extend time or for
relief from default has been filed before the order is entered; and

(3) grant relief from default or from a sanction other than dismissal imposed
for the default.

Rule 78. Notice of failureto perform judicial duties

(@)

Notice

The Chief Justice or presiding justice of areviewing court, or the
administrative presiding justice in the case of a presiding justice, must notify
the Commission on Judicial Performance of any reviewing court justice’s:
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(1) substantial failureto perform judicial duties, including any habitual
neglect of duty, or

(2) disability-caused absences totaling more than 90 court days in a 12-month
period, excluding absences for authorized vacations and for attending
schools, conferences, and judicial workshops.

Copy tojustice

The Chief Justice, presiding justice, or administrative presiding justice must
give the affected justice a copy of any notice under (a).

Rule 80. Local rulesof Courtsof Appeal

(@

(b)

(©)

California Rules of Court prevail

A Court of Appeal must accept for filing arecord, brief, or other document

complying with the California Rules of Court despite any local rule imposing

other requirements.

Publication

(1) A Court of Appeal must submit any local rule it adopts to the Reporter of
Decisions for publication in the advance pamphlets of the Official
Reports.

(2) Asusedinthisrule, publication means printing in the same manner as
amendments to the California Rules of Court.

Effective date

A local rule cannot take effect sooner than 45 days after the publication date of
the advance pamphlet in which it is printed.

TITLE 3. Miscellaneous Rules

DIVISION I1l. Rulesfor Publication of Appellate Opinions

Rule 976. Publication of appellate opinions
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Supreme Court

All opinions of the Supreme Court are published in the Official Reports.
Courtsof Appeal and appellate divisions

Except as provided in (d), an opinion of a Court of Appeal or a superior court
appellate division is published in the Official Reports if amajority of the
rendering court certifies the opinion for publication before the decision isfinal
in that court.

Standardsfor certification

No opinion of a Court of Appeal or a superior court appellate division may be
certified for publication in the Official Reports unless the opinion:

(1) establishesanew rule of law, applies an existing rule to a set of facts
significantly different from those stated in published opinions, or
modifies, or criticizes with reasons given, an existing rule;

(2) resolves or creates an apparent conflict in the law;

(3) involvesalegal issue of continuing public interest; or

(4) makesasignificant contribution to legal literature by reviewing either the
development of acommon law rule or the legislative or judicial history of
aprovision of a constitution, statute, or other written law.

Changesin publication status

(1) Unless otherwise ordered under (2), an opinion is no longer considered
published if the Supreme Court grants review or the rendering court
grants rehearing.

(2) The Supreme Court may order that an opinion certified for publication is
not to be published or that an opinion not certified isto be published. The
Supreme Court may also order publication of an opinion, in whole or in
part, at any time after granting review.

Editing
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(1) Computer versions of all opinions of the Supreme Court and Courts of
Appeal must be provided to the Reporter of Decisions on the day of
filing. Opinions of superior court appellate divisions certified for
publication must be provided as prescribed in rule 106.

(2) The Reporter of Decisions must edit opinions for publication as directed
by the Supreme Court. The Reporter of Decisions must submit edited
opinions to the courts for examination, correction, and approval before
finalization for the Official Reports.

Advisory Committee Comment

Subdivision (b). Inrevised rule 976(b) and throughout the rules on publication of appellate
opinions, the phrase “a majority of the rendering court” means a majority of the panel of appellate justices
who participated in the decision.

Subdivision (€). Revised rule 976(e) reflects current practice. No substantive changeis
intended.

Rule 976.1. Partial publication
(@) Order for partial publication

A majority of the rendering court may certify for publication any part of an
opinion meeting a standard for publication under rule 976.

(b) Opinion contents
The published part of the opinion must specify the part or parts not certified for
publication. All material, factual and legal, including the disposition, that aids
in the application or interpretation of the published part must be published.

(c) Construction
For purposes of rules 976, 977, and 978, the published part of the opinionis
treated as a published opinion and the unpublished part as an unpublished
opinion.

Rule977. Citation of opinions
(& Unpublished opinion
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Except as provided in (b), an opinion of a California Court of Appeal or
superior court appellate division that is not certified for publication or ordered
published must not be cited or relied on by a court or a party in any other
action.

(b) Exceptions
An unpublished opinion may be cited or relied on:

(1) when the opinion isrelevant under the doctrines of law of the case, res
judicata, or collateral estoppel, or

(2) when the opinion isrelevant to acriminal or disciplinary action because it
states reasons for a decision affecting the same defendant or respondent in
another such action.

~
N2>

Citation procedure

A copy of an opinion citable under (b) or of acited opinion of any court that is
available only in a computer-based source of decisional law must be furnished
to the court and all parties by attaching it to the document in which it is cited
or, if the citation will be made oraly, by letter within areasonabletimein
advance of citation.

(d) When a published opinion may be cited
A published California opinion may be cited or relied on as soon asit is
certified for publication or ordered published.

Advisory Committee Comment
A footnote to the published version of former rule 977(d) stated that a citation to an opinion
ordered published by the Supreme Court after grant of review should include a reference to the grant of

review and to any subsequent Supreme Court action in the case. Revised rule 977 deletes this footnote
because it was not part of the rule itself and the event it describes rarely occursin practice.

Rule 978. Requesting publication of unpublished opinions

(@ Regquest
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(1) Any person may request that an unpublished opinion be ordered
published.

(2) Therequest must be made by aletter to the court that rendered the
opinion, concisely stating the person’ s interest and the reason why the
opinion meets a standard for publication.

(3) Therequest must be delivered to the rendering court within the time
allowed to file a petition for rehearing in that court.

(4) Therequest must be served on all parties.
Action by rendering court

(1) If therendering court does not or cannot grant the request before the
decisionisfinal inthat court, it must forward the request to the Supreme
Court with a copy of its opinion, its recommendation for disposition, and
abrief statement of its reasons. The rendering court must forward these
materials within 15 days after the decision isfinal in that court.

(2) Therendering court must also send a copy of its recommendation and
reasons to all parties and any person who requested publication.

Action by Supreme Court
(1) The Supreme Court may order the opinion published or deny the request.

If the rendering court denies or recommends denying the request, the
Supreme Court normally will not order publication.

(2) The Supreme Court must send notice of its action to the rendering court,
all parties, and any person who requested publication.

Effect of Supreme Court order to publish

A Supreme Court order to publish is not an expression of the court’s opinion of
the correctness of the result of the decision or of any law stated in the opinion.

Advisory Committee Comment

Subdivision (a). Former rule 978(a) required generally that a publication request be made

“promptly,” but in practice the term proved so vague that requests were often made after the Court of
Appeal had lost jurisdiction. To assist persons intending to request publication and to give the Court of
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Appeal adequate time to act, revised rule 978(a)(3) specifies that the request must be made within the
time allowed to file a petition for rehearing in the reviewing court, e.g., under rule 25(b). The changeis
substantive.

Subdivision (b). Former rule 978(a) did not specify the time within which the Court of Appeal
was required to forward to the Supreme Court a publication request that it had not or could not have
granted. In practice, however, it was not uncommon for the court to forward such arequest after the
Supreme Court had denied a petition for review in the same case or, if there was no such petition, had lost
jurisdiction to grant review on its own motion. To assist the Supreme Court in timely processing
publication requests, therefore, revised rule 978(b)(1) requires the Court of Appeal to forward the request
within 15 days after the decision isfinal in that court. The change is substantive.

Subdivision (c). Revised rule 978(c)(1) recognizes (see also former rule 978(b)) that on
receiving a publication request the Supreme Court may either order the opinion published or deny the
regquest. In practice, however, the Supreme Court rarely orders an opinion published if the rendering
court denies arequest to publish it. Reflecting that practice, revised rule 978(c)(1) states that if the
rendering court denies such areguest, “the Supreme Court normally will not order publication.”
(Comparerule 28(c).)

Rule 979. Requesting depublication of published opinions
(&) Request

(1) Any person may request the Supreme Court to order that an opinion
certified for publication not be published.

(2) Therequest must not be made as part of a petition for review, but by a
separate |etter to the Supreme Court not exceeding 10 pages.

(3 Therequest must concisely state the person’sinterest and the reason why
the opinion should not remain published.

(4) Theregquest must be delivered to the Supreme Court within 30 days after
the decision isfinal in the Court of Appeal.

(5 Therequest must be served on the rendering court and al parties.
(b) Response
(1) Within 10 days after the Supreme Court receives arequest under (a), the
rendering court or any person may submit a response supporting or

opposing the request. A response submitted by anyone other than the
rendering court must state the person’sinterest.
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(2) A response must not exceed 10 pages and must be served on the rendering
court, al parties, and any person who requested depublication.

(c) Action by Supreme Court

(1) The Supreme Court may order the opinion depublished or deny the
request. It must send notice of its action to the rendering court, all parties,
and any person who requested depublication.

(2) The Supreme Court may order an opinion depublished on its own motion,
notifying the rendering court of its action.

(d) Effect of Supreme Court order to depublish
A Supreme Court order to depublish is not an expression of the court’s opinion

of the correctness of the result of the decision or of any law stated in the
opinion.

Advisory Committee Comment

Subdivision (b). Former rule 979(a) required depublication requests to be made “by letter to the
Supreme Court,” but in practice many were incorporated in petitions for review. To clarify and
emphasize the requirement, revised rule 979(a)(3) specifically states that the request “must not be made as
part of a petition for review, but by a separate letter to the Supreme Court . . .” The change is not
substantive.

PROPOSED AMENDMENTS

Rule 2. Timeto appeal
(a) * % *

(b) No extension of time: late notice of appeal

Except as provided in rule 45.1, no court may extend the time to file a notice of
appeal. If anotice of appeal isfiled late, the reviewing court must dismiss the

appeal.
@)@ * * %
(@@ * * %
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1
2
3
4
5
6
7
8 (f) Appealable order
9
10 Asused in () and {&)(e), “judgment” includes an appealable order if the appeal
11 is from and appealable order.
12
13
14 Rule15. Serviceand filing of briefs
15
16 (@-(b) ***
17
18 (c) Service
19
20 (1) * % %
21
22 (2) Five Four copies of each brief filed in acivil appeal must be served on the
23 Supreme Court. If the Court of Appeal has ordered the brief sealed:
24
25 (A) the party serving the brief must place al four copies of the brief in a
26 sealed envelope and attach a cover sheet that contains the
27 information required by rule 14(b)(10) and labels the contents as
28 “CONDITIONALLY UNDER SEAL,” and
29
30 (B) the Court of Appeal clerk must promptly notify the Supreme Court
31 of any court order unsealing the brief. In the absence of such notice
32 the Supreme Court clerk must keep all copies of the brief under seal.
33
34 (3) * % %

35 Rule30.1. Timeto appeal

36 (& Normal time

37

38 Unless otherwise provided by law, a notice of appeal must be filed within 60
39 days after the rendition of the judgment or the making of the order being

40 appealed. Except as provided in rule 45.1, no court may extend the timeto file
41 anotice of appeal.
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1
2 (b)-(d) ***
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